of the condition or practice "at the precise moment of
inspection." United States Steel Mining, Co. , Inc. 6 FMSHRC
1573, 1574, 3 MSHA 1445 (1984); United States Steel Mining _
Co., Inc, 6 FMSHRC 2058, 2069-2070, 3 MSHC 1622 (1984).

Thus, all violations are to be evaluated in terms of
the probable consequences of the continued existence of the
violation under normal mining operations, without any assump-
tions as to the time of abatement.  In other words, for a
violation to be deemed significant and substantial, S&S, it
need not be one. The sole requirement is that its "contribu-
tion" be S&S.  United States Mining Co.,.Inc. 7 FMSHRC'1125,
1129, 3 MSHC 1871, 1872 (1985).

The corollary of this interpretation is that an opera-
tor is entitled to mitigation for prompt abatement but not
for getting caught.  An operator is not to be accorded
leniency because the inspector found the violation before it
made a possibly lethal contribution to a fatal hazard but
only to consideration for moving quickly and effectively to
abate the condition found and cited.  United States Steel
Mining Co., Inc., supra 7 FMSHC 1130, 3 MSHC 1974.

The passage of time and the failure to abate while
mining operations continued increased the inspectors'
apprehension over what at first blush and under the errone-
ous standard applied appeared to be an inconsguential
violation.  At 1215 hours, Cerena and Eslinger reevaluated
the situation and, as noted, at 1230 hours issued a 104(b)
closure order.  This, of course, guaranteed the safety of
the section until the condition was corrected and the order
terminated.  It also had the effect of superseding the
non-S&S finding and making the violations immediately
eligible for a regular or special assessment.  30 C.F.R.
100.4. Counsel apparently overlooked the fact that one of
the circumstance that justifies special assessment of a
citation designated as non-S&S is the failure to abate the
condition cited within the time set by the inspector.

Belatedly, if inadvertently, sensing this hole in its
non-S&S defense to the amount of the penalty, the operator
asserted but never proved that the time allowed for abate-
ment was unreasonable and the issuance of the closure order
arbitrary, capricious and unwarranted.  To the contrary,
neither the mine superintendent nor the mine foreman pro-
tested issuance of the closure order and both the section
foreman and the operator's walkaround, Mr. Wehr, testified
that in their opinion the time for abatement was reasonable
and issuance of the closure order proper.
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